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Section 1: CREDITORS’ RIGHTS

1.1 When may a company seek relief from creditors? Must a
company be insolvent?

Bankruptcy proceedings are governed by the Bankruptcy Act, while re-
organisation proceedings are governed by the Pre-bankruptcy Settlement
Agreement Act. In both cases, bankruptcy and reorganisation, a company
must be insolvent to seek relief from creditors. In principle, Croatian leg-
islation is familiar with three insolvency tests: (i) illiquidity; (ii) incapacity
to pay; and (iii) over-indebtedness.

1.2 Does an automatic stay against creditor action arise upon filing
of a bankruptcy case?

The general principle is a stay on payments to creditors once the debtor
becomes insolvent and throughout the insolvency period. However, the
law prescribes exceptions to this principle, and allows payments that are
necessary for keeping the business running (such as electricity, water sup-
plies and other operative costs). In bankruptcy proceedings, such payments

are called bankruptcy mass obligations.

1.3 Who administers the estate following commencement of a
voluntary bankruptcy case?

o

In bankruptcy proceedings, the estate is administered by the bankruptcy
trustee appointed by the court. In reorganisation proceedings, the estate is
administered by the settlement committee appointed by the Minister of
Finance and/or the settlement trustee appointed by the settlement com-

mittee.

Section 2: DEBTORS’ RIGHTS

2.1 Does the debtor have an exclusive right to propose a
reorganisation plan?

Under the Pre-bankruptcy Settlement Agreement Act, only the debtor
is authorised (and has the obligation) to file a motion for reorganisation
with the Croatian Financial Agency (FINA). The motion must include
a proposed financial and operative reorganisation plan by the debtor. If
the debtor fails to submit the reorganisation plan within time limit set
by FINA, the pre-bankruptcy settlement agreement proceeding shall be
terminated.

2.2 What are the voting requirements for approval of a plan?

®

For voting purposes, the creditors may be grouped into at least three cate-
gories (but there may be more if necessary): (i) state-owned companies and
public administration; (ii) financial institutions; and (iii) other creditors.

The reorganisation plan is adopted if accepted by the creditors whose
claims amount to more than half of total claims in each group of creditors,
or if accepted by the creditors whose claims amount to two-thirds of total

claims, regardless of the group.

2.3 May a plan be approved over the objection of a creditor or a
class of creditors (ie does the concept of a cram-down exist)?

'i:li

Reorganisation plans may be approved over the objection of a class of credi-
tors, if creditors whose claims amount to two-thirds of total claims, regard-
less of the class, vote in favour of the plan. It is often the case that claims of
one or two classes of creditors (usually financial institutions and tax admin-
istrations) amount to more than two-thirds of total registered claims, and
therefore their votes decide on the reorganisation plan. A pre-bankruptcy
settlement agreement may be imposed on other creditors (such as suppliers)
even though they may have objected to the reorganisation plan.

2.4 |Is post-petition financing able to receive super-priority status?

®

Post-petition financing is not regulated by Croatian reorganisation law. In
some of the recent major reorganisation cases, this has proved to be quite
a downside, because without new sources of financing the reorganisation
process has failed.

2.5 Can the debtor sell all or a portion of its assets through a going
concern reorganisation plan or otherwise?

'i:li

In the pre-bankruptcy settlement agreement proceedings, the reorganisa-
tion plan may include the sale of some of the debtor’s assets. However, the
sale of all debtor assets is not possible, because in that case the business
could not be continued. All debtors’ assets are sold in the bankruptcy pro-
ceedings. Usually, the assets are sold through public bidding.

Credit bidding is allowed; however, Croatian insolvency law is not familiar
with stalking horse bids.

2.6 What are the duties of directors of an insolvent company?
Once the company becomes insolvent, directors must take all measures to
make the company solvent again. If these measures fail and the pre-bank-
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ruptcy settlement agreement proceeding is initiated, a settlement trustee
is appointed. The settlement trustee supervises and approves the director’s
decisions, company management, and (in particular) financial operations.

Section 3: CONTRACTS AND SUBORDINATION

3.1 How are executory contracts treated?

If the debtor and the contractual counterparty did not fully or partially ful-
fil a bilateral contract at the time of opening the bankruptcy proceedings,
the bankruptcy trustee may fulfil the contract instead of the debtor and
request the counterparty to fulfil his obligations. If the bankruptcy trustee
refuses to fulfil the debtor’s obligations, the other party may only file the
claim for non—fulfilment as the bankruptcy creditor.

3.2 Is contractual subordination enforceable?

The main principle under the Croatian Bankruptcy Act is that contractual
subordination is not allowed because claim priorities are provided by the
law.

CROATIA

The exception to the general rule is provided in the Croatian Credit In-
stitutions Act as lex specialis, which allows contractual subordination in
the bankruptcy proceedings of credit institutions. Creditors and credit
institutions may enter into contracts that stipulate a creditor’s claim may
be settled upon settlement of all others creditors’ claims in bankruptcy
proceedings.

Section 4: OTHER MATERIAL CONSIDERATIONS

4.1 What other major stakeholders (eg governmental or regulatory
institutions) could have a material impact on the outcome of the
reorganisation?

The reorganisation proceeding is an administrative proceeding before
FINA (Ministry of Finance). The Ministry of Finance appoints the council
in the first instance proceeding, while at the same time it decides on credi-
tors’ appeals against first instance council’s decisions. On the other hand,
the Ministry of Finance is one of the creditors in the reorganisation pro-
ceeding. In other words, the Ministry of Finance decides on its own claims
and at the same time, as the body of reorganisation proceedings, governs
the proceedings. Such legislative solutions question the right of other credi-
tors to independent and equal proceedings.
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